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Abstract

This article considers the development and efficacy of maritime confidence-building 
measures (CBMs) to ensure safe and secure navigation in the region, and to reduce 
tension and prevent conflict. The 1982 United Nations Convention on the Law of the 
Sea (LOSC) and the 1972 International Regulations for Preventing Collisions at Sea 
(COLREG) are multilateral agreements that set forth legally binding obligations of all 
states. The 2014 Code for Unplanned Encounters at Sea (CUES) provides greater fidel-
ity for duties of safe interaction at sea, but it is nonbinding. The two major powers 
signed in 2014 and 2015 a legally nonbinding Memorandum of Understanding (MOU) 
on the Rules of Behaviour for Safety of Air and Maritime Encounters. This article con-
cludes that the nonbinding instruments are unlikely to enhance navigational safety or 
security, and in some respects, may even undermine it.
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 Introduction

This article considers the effectiveness of confidence-building measures 
(CBMs) to ensure navigational safety and security in the South China Sea. 
Reports of suspected intentional dangerous maneuvering or ramming of for-
eign-flagged ships by civilian and government vessels from China, Vietnam, 
and Malaysia have raised regional tension.1 Since the late 1990s, Chinese civil-
ian vessels and warships, and military aircraft, have been especially prone to 
clash with those of neighbouring states, the United States, and India over com-
peting strategic visions and maritime rights. This article analyses the substance 
and effect of agreements to ameliorate political tension through application of 
existing regimes and development of new rules to manage interactions in the 
South China Sea.

The 1972 Convention on International Regulations for Preventing Collisions 
at Sea (COLREG)2 and the 2014 Code for Unplanned Encounters at Sea (CUES)3 
provide a normative basis for safe interactions in the South China Sea. COLREG 
is legally binding, and applies to both commercial vessels and warships. The 
CUES, on the other hand, is a nonbinding instrument that applies only to naval 
vessels, and not to maritime law enforcement ships or commercial ships. These 
multilateral instruments are supplemented by three bilateral U.S.-China agree-
ments reached in 2014 and 2015 that are intended to reduce the likelihood of 
an incident between the naval and air forces of the two signatories.4 Although 

1   See ‘Malaysian vessels ram Vietnamese boat, leaving one fisherman missing’ (13 October 
2014) Tuoitre News (Vietnam), available at http://tuoitrenews.vn/society/23211/malaysian-
vessels-ram-vietnamese-boat-leaving-one-fisherman-missing; ‘Vietnam vessels ‘ram China 
ships 1,400 times’’ (9 June 2014) Al Jazeera, available at http://www.aljazeera.com/news/
asia-pacific/2014/06/vietnam-vessels-ram-china-ships-1400-times-201469132238719725 
.html; and E Slavin, ‘US slams ‘provocation’ after Chinese reportedly ram Vietnamese 
ships’ (8 May 2014) Stars and Stripes, available at http://www.stripes.com/news/
us-slams-provocation-after-chinese-reportedly-ram-vietnamese-ships-1.282098.

2   Convention on International Regulations for Preventing Collisions at Sea (London, 20 
October 1972, in force 15 July 1977) 1050 UNTS 17 (hereinafter “COLREG”).

3   Western Pacific Naval Symposium, Code for Unplanned Encounters at Sea (Qing Dao, China, 
22 April 2014) (hereinafter “2014 CUES”), available at http://news.usni.org/2014/06/17/
document-conduct-unplanned-encounters-sea.

4   U.S.-China Memorandum of Understanding on the Rules of Behavior for Safety of Air and 
Maritime Encounters (Washington and Beijing, 9–10 November 2014) (hereinafter “Rules 
MOU”), available at http://archive.defense.gov/pubs/141112_MemorandumOfUnderstanding 
RegardingRules.pdf. There are three associated memoranda, which are included as annexes.  
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the bilateral MOU is not restricted to interactions in the South China Sea, most 
of the dangerous incidents between the armed forces of the two states have 
occurred there.5

This mixture of legally binding and nonbinding instruments forms a frame-
work for peaceful management of interactions in the South China Sea. This ar-
ticle evaluates the development and likely effectiveness of these instruments. 
So far, observance of and compliance with the rules and the norms contained 
within the CBMs have been uneven, with China demonstrating a willingness to 
depart from international standards in order to advance its perceived interests 
in the region.

 The Political-Military Context
After World War II there were very few actual interactions at sea arising from 
disputes over the features of the South China Sea. In 1974, China captured the 
Paracel Islands from Vietnam.6 At the time, China insisted that it had “indis-
putable sovereignty” over the Paracel and Spratly Islands, Macclesfield Bank 
and Pratas Islands.7 The two nations clashed again over islands in 1988.8

See Terms of Reference on the Rules of Behavior for Safety of Air and Maritime Encounters 
(Annex (I)) and Rules of Behavior for Safety of Surface-to-Surface Encounters (Annex II), 
available at http://www.defense.gov/Portals/1/Documents/pubs/141112_Memorandum 
OfUnderstandingRegardingRules.pdf. See also Rules of Behavior for Safety of Air-to-Air 
Encounters (Annex III) (18 September 2015) and Supplement to Air-to-Air Encounters (for 
Inclusion in Annex I) (18 September 2015), available at http://www.defense.gov/Portals/1/
Documents/pubs/US-CHINA_AIR_ENCOUNTERS_ANNEX_SEP_2015.pdf.

5   See E Rosenthal and DE Sanger, ‘U.S. plane in China after it collides with Chinese jet’ (2 April 
2001) The New York Times, at p. A1; D Sevastopulo, ‘White House protests to Beijing over naval 
incidents’ (10 March 2009) Financial Times, at p. 3; AS Tyson, ‘China draws U.S. protest over 
shadowing of ships’ (10 March 2009) The Washington Post, at p. A8; J Perlez, ‘American and 
Chinese navy ships nearly collided in South China Sea’ (15 December 2013) The New York 
Times, at p. A21; and C Whitlock, ‘Pentagon: China tried to block U.S. aircraft’ (23 August 2014) 
The Washington Post, at p. A7.

6   DK Shipler (21 January 1974) The New York Times, at p. 2: “Saigon mil command repts Chinese 
Planes and Ground Troops Secured Paracels Jan 20. Lt Col Le Trung Hien says Saigon does 
not yet consider islands lost. Diplomats in Saigon mystified by Chinese attack. Mil action and 
Chinese and S Vietnamese claims to islands revd”. See also CS Wren, ‘Who are the foreigners 
in the South China Sea?’ (9 February 1983) The New York Times, at p. A2.

7   (21 January 1974) The New York Times, at p. 2 (citing Hsinhua Press Agency dispatch of 
20 January 1974).

8   R Thomson, ‘China and Vietnam clash over disputed islands’ (15 March 1988) Financial Times, 
at p. 4; N Cumming-Bruce, ‘Hanoi denounces Peking designs on Spratlys’ (25 April 1988) 
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In 2009 China renewed its claim over the South China Sea by forwarding to 
the Secretary-General of the United Nations a Note Verbale that asserted “in-
disputable sovereignty over the islands in the SCS [South China Sea] and the 
adjacent waters and enjoys sovereign rights and jurisdiction over the relevant 
waters as well as the seabed and subsoil thereof”.9 China appended a map of 
its Nine-dash Line claim to the Note Verbale. In 2013, the Philippines initiated 
binding dispute resolution procedures under Part XV of LOSC in order to ob-
tain adjudication of China’s Nine-dash Line and associated maritime claims.10

Regional tension accelerated throughout 2014–15 as China conducted a mas-
sive “reclamation” of coral and seabed “territory” to convert a number of low-
tide elevations and rocks into sizable artificial islands, some complete with 
harbour works and airfields.11 What were rather innocuous maritime disputes 
during the 1990s became a cause of regional instability. The China-Philippine 
tribunal issued its ruling in July 2016 that invalidated the Nine-dash Line, but 
China has rejected the decision.12 As the prospect for resolving the disputes 
appears ever more remote, states have begun to focus more on management 
measures to reduce tension and prevent open conflict rather than grand bar-
gains to solve the underlying disputes.

   The Guardian; and ‘China turns down Hanoi call for talks on Spratlys’ (25 March 1988)  
The Guardian.

9    Permanent Mission of the People’s Republic of China, Notes Verbales CML/17/2009 and 
CML/18/2009 (7 May 2009), available at http://www.un.org/Depts/los/clcs_new/submissions_
files/mysvnm33_09/chn_2009re_mys_vnm_e.pdf and http://www.un.org/Depts/los/clcs_ 
new/submissions_files/vnm37_09/chn_2009re_vnm.pdf.

10   ‘Philippines files protest claims at UN over disputed Spratly Islands’ (11 August 2009) BBC 
Worldwide (citing T Jamandre, ‘Manila files protest claims over islands’ (11 August 2009) 
Vera Files).

11   The progress and current status of island construction may be viewed in virtual real 
time at the Asia Maritime Transparency Initiative, Center for Strategic and International 
Studies, available at http://amti.csis.org.

12   South China Sea Arbitration (The Republic of Philippines v. The People’s Republic of China), 
Award (12 July 2016), PCA Case No. 2013–19, available at http://www.pcacases.com/
web/view/7. See S Denyer and E Rauhala, ‘Beijing’s claims to South China Sea rejected 
by international tribunal’ (12 July 2016) The Washington Post, available at https://www 
.washingtonpost.com/world/beijing-remains-angry-defiant-and-defensive-as-key-south-
china-sea-tribunal-ruling-looms/2016/07/12/11100f48-4771-11e6-8dac-0c6e4accc5b1_story 
.html?utm_term=.8facea303e80; and E Rauhala, ‘China: disregard the South China Sea 
ruling. The Philippines: no’ (19 July 2016) The Washington Post, available at https://www 
.washingtonpost.com/news/worldviews/wp/2016/07/19/china-disregard-the-south- 
china-sea-ruling-the-philippines-no/?utm_term=.4844eca0c4ec.
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The management measures are embedded in agreements that apply within 
a dynamic and increasingly unstable regional maritime environment. There is 
underway in the South China Sea a seismic shift in geopolitical relationships 
that reverberates from Delhi to Washington. The rise of China, and more pre-
cisely, Beijing’s assertiveness at sea, marks realignment in the balance of power 
in East Asia that is the counterpart to the emergence of a revanchist Russia on 
the continent of Europe.

The relationships among Russia, China, and the United States form a tri-
polar world system. Moscow and Beijing now define their strategic interests in 
terms that are designed principally to stymie American hegemonic power in 
Europe and the Asia-Pacific region, respectively.13 While Europe faces a threat 
from Russian domination on land, uncertainty in Asia arises from China’s em-
phatic maritime posture. Within this geostrategic context, international law 
may be a tool to increase stability and predictability for navigational safety 
and security.

The regions of the world most at risk from threatened access to the oceans 
are the Persian Gulf, the East China Sea and the South China Sea. The export 
economies of China, Japan, and Korea and other Asian states are acutely re-
liant on the sea lines of communication for economic prosperity. Since its 
establishment in the eighteenth century, the United States has been a cham-
pion of freedom of the seas. Distinguished American historian Samuel Flagg 
Bemis called the doctrine of freedom of the seas the “ancient birthright” of the 
American Republic.14 This legacy followed the United States through the world 
wars, the Cold War, and into the present.15

The January 2012 Defense Strategic Guidance states: “The United States will 
continue to lead global efforts with capable allies and partners to assure access 
to and use of the global commons … by maintaining relevant and interoper-
able military capabilities”.16 The same month the Defense Strategic Guidance 
was released, the Pentagon also issued a Joint Operational Access Concept that 
describes how U.S. forces will overcome anti-access and area denial (A2/AD) 

13   T O’Connor, ‘War Games: Russia and China join forces against global US missile shield’ 
(12 October 2016) International Business Times, available at http://www.ibtimes.com/
war-games-russia-china-join-forces-against-global-us-missile-shield-2430751.

14   S Flagg Bemis, A Diplomatic History of the United States (4th ed., Henry Holt, New York, 
1955), at p. 875.

15   See e.g. CG Fenwick, ‘The Freedom of the Seas’ (1917) 11(2) American Political Science 
Review 386–388, at p. 388.

16   U.S. Department of Defense, Sustaining Global Leadership: Priorities for 21st Century 
Defense (3 January 2012), available at http://www.defense.gov/news/Defense_Strategic_
Guidance.pdf.
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strategies by its competitors.17 Similarly, the 2015 U.S. National Security Strategy 
reiterates this historical doctrine: “The United States has an enduring interest 
in freedom of navigation and overflight as well as the safety and sustainabil-
ity of the air and maritime environments”.18 This sentiment is echoed by the 
Navy-Marine Corps-Coast Guard vision, A Cooperative Strategy for 21st Century 
Seapower, which states that the three U.S. maritime armed services are focused 
on ensuring all-domain access.19

Differences over the concept of freedom of navigation are a key element 
of the disputes, and the instruments and CBMs may help manage them. As 
half of global maritime shipping transits the South China Sea,20 it is incum-
bent on port states, coastal states, and maritime states to ensure freedom and 
safety of navigation through the area. There are, however, contending visions 
of freedom of navigation, with China suggesting that the rights permit free 
transit from commercial ships alone, whereas the United States believes that 
the concept supports intelligence collection and military activities.21 It is in 
the interest of the two major powers in the region, as well as other states, to 
shelve the theoretical disputes and reach practical agreements that deescalate 
encounters between opposing naval forces. Toward that end, states have lever-
aged a growing collection of binding and nonbinding instruments.

 Instruments to Build Confidence
This section explores the treaties and agreements, and it assesses their im-
pact on navigational safety in the South China Sea. The section also places the 
agreements within the geostrategic context of the rise of China. Importantly, 

17   U.S. Department of Defense, Joint Operational Access Concept (17 January 2012), available 
at http://www.defense.gov/Portals/1/Documents/pubs/JOAC_Jan%202012_Signed.pdf.

18   President of the United States, National Security Strategy (February 2015), at p. 13, avail-
able at http://nssarchive.us/wp-content/uploads/2015/02/2015.pdf.

19   R Mabus, Secretary of the Navy, A Cooperative Strategy for 21st Century Seapower 
(March 2015), at pp. 19–22, available at https://www.uscg.mil/SENIORLEADERSHIP/
DOCS/CS21R_Final.pdf. See also TS Morris, M VanDriel, B Dries, JC Perdew, RH Schulz 
and KE Jacobsen, ‘Securing Operational Access: Evolving the Air-Sea Battle Concept’ 
(11 February 2015) The National Interest, available at http://nationalinterest.org/feature/
securing-operational-access-evolving-the-air-sea-battle-12219.

20   ‘A disputed sea is a growing security nightmare—and increasingly an ecological one’  
(2 May 2015) The Economist, available at http://www.economist.com/news/leaders/ 
21650122-disputed-sea-growing-security-nightmareand-increasingly-ecological-one-sea-
troubles/comments?page=1.

21   R Guy, ‘Beijing ups ante on sea claims’ (22 November 2011) Australian Financial Review, 
at p. 15.
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the lack of effective implementation by China of international standards so 
far does not suggest that the new agreements will create concrete and indel-
ible change on freedom of navigation in the South China Sea. Although the 
agreements represent a step in the right direction, State practice so far, and 
particularly by China, does not suggest great promise or optimism in ensuring 
the right of all States to use the waterways of the South China Sea.

Foremost among the binding treaties that enhance predictability and trans-
parency, the United Nations Convention on the Law of the Sea (LOSC or the 
Convention) serves as the foundation for a rules-based order of the oceans.22 
Several dimensions of LOSC work to build confidence and prevent conflict at 
sea. First, the Convention provides a universally accepted set of regimes for 
navigation in the territorial sea, and navigation and overflight through straits 
used for international navigation, as well as high seas freedoms in the exclusive 
economic zone (EEZ) and on the high seas. Second, these rules form a compre-
hensive package deal that focuses on functional uses of the ocean and shared 
rights and duties, rather than purely exclusive sovereignty or jurisdiction over 
shared space. Third, the rights and duties reflected in the Convention are im-
plemented through flag states, coastal states, and port states based upon a di-
vision of prescriptive and enforcement jurisdiction designed to avoid conflict. 
For example, whereas coastal states have prescriptive jurisdiction over desig-
nation of traffic separation schemes in straits in accordance with Article 41(1) 
of LOSC, enforcement jurisdiction is within the purview of the flag state under 
Articles 41(7) and 94.

The International Regulations for Preventing Collisions at Sea (COLREG) 
complements LOSC and provides greater fidelity for rules concerning naviga-
tional safety and security in the world’s oceans. For example, COLREG requires 
states to comply with provisions on safe speed (Rule 6) and to take affirmative 
steps to avoid collision (Rules 7 and 8).

The global treaties are supplemented by a nonbinding multilateral regional 
agreement. The Code of Unplanned Encounters at Sea (CUES) is a framework 
to enhance naval communication at sea in order to avoid misunderstanding 
that might lead to an incident.

A separate set of non-binding bilateral agreements between the United 
States and China apply to those states, and are also designed to help prevent 
navigational incidents between the U.S. Navy and the People’s Liberation Army 
(PLA) Navy. The Rules of Behavior contain annexes for surface and aviation 

22   United Nations Convention on the Law of the Sea (Montego Bay, 10 December 1982, in 
force 16 November 1994) 1833 UNTS 396 (hereinafter “LOSC”).
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interactions, and the Notification of Military Activities is designed to increase 
transparency and reduce suspicion.

 Freedom of Navigation in the South China Sea

Freedom of navigation is a core interest of all states along the rim of the Pacific. 
Competing visions over the content and scope of freedom of navigation, such 
as whether it includes military activities, have caused tension among regional 
maritime powers. To try to lower the temperature over such disputes, China 
and Japan on the one hand and China and the United States on the other have 
considered bilateral agreements to manage interactions at sea.

China and Japan have engaged in on-again, off-again negotiations over 
freedom of the seas in East Asia.23 In November 2014, Japan’s Prime Minister 
Shinzo Abe and China’s President Xi Jinping began discussions on CBMs to 
ease tensions in the waters surrounding the Senkaku Islands. The two coun-
tries have agreed to use a common radio frequency for their ships and planes 
in the ocean around the Senkaku Islands to ensure viable communications.24 
In early-November 2015, defence ministers from Japan and China agreed to 
an “early launch” of a maritime communication mechanism and defence ex-
changes to prevent incidents in the East China Sea.25 The text of the mecha-
nism, however, is not publicly available.

Likewise, the United States and China have particularly strong and com-
peting ideas about freedom of navigation, and their positions underscore the 
strategic contest for supremacy in Asia.26 Whereas the United States prefers a 
liberal maritime order underwritten by a dominant American presence, China 
appears intent on displacing the U.S. role. Within this strategic context, China’s 
untenable maritime claims are the principal source of tension.

23   T Kotani, ‘Crisis management in the East China Sea’ (February 2015) SIPRI Policy Brief, 
available at http://books.sipri.org/product_info?c_product_id=491.

24   ‘Japan, China eye May talks on maritime crisis management mechanism’ (14 March 2015) 
Japan Times, available at http://www.japantimes.co.jp/news/2015/03/14/national/japan-
china-eye-may-talks-on-maritime-crisis-management-mechanism/#.VQSIPIHF9WV; 
and ‘China, Japan agree on crisis management’ (29 January 2015) China Daily, available at 
http://www.chinadaily.com.cn/china/2015-01/29/content_19442675.htm.

25   ‘Japan, China agree on early launch of maritime communication mechanism’ (4 November 
2015) BBC Monitoring Asia Pacific (Kyodo News Service), available at http://www.japanbullet 
.com/news/japan-china-agree-on-early-launch-of-maritime-communication-mechanism.

26   AL Friedberg, ‘China’s challenge at sea (op-ed)’ (5 September 2011) The New York Times, at 
p. A19.
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 China’s Rise and Navigational Freedoms
In the modern era, China played a rather subdued role in the East China Sea 
and South China Sea. Until the end of World War II, the Chinese Navy was 
incapable of even reaching the Spratly Islands. The Philippines became inde-
pendent on 4 July 1946. On 12 December 1946, two Republic of China warships 
given to Taipei by the United States arrived at the tiny island of Itu Aba.27 They 
removed the Japanese stele that had been erected on the island, and raised the 
flag of the Republic of China.

In 1974 as the U.S.-backed government in South Vietnam fell, the People’s 
Republic of China invaded and seized the Paracel Islands.28 The disputes in 
the region simmered throughout the 1980s and 1990s, with the United States 
periodically asking for clarification from China on how its claims affect free-
dom of navigation.29 In 2009, China resurrected its dashed-line claim in a 
Note Verbale to the United Nations to protest a Joint Submission by Vietnam 
and Malaysia to the Commission on the Limits of the Continental Shelf. In 
the communication, China claimed “indisputable sovereignty over the islands 
in the South China Sea and adjacent waters …”.30 China asked the Secretary-
General of the United Nations to circulate the Note Verbale to all States Parties 
to LOSC and all Member States of the United Nations. In doing so, China inad-
vertently “internationalized” the disputes and converted previously regarded 
bilateral and regional multilateral maritime boundary disagreements into is-
sues of global consequence.31

In the aftermath of China’s Note Verbale, Secretary of State Hillary Clinton 
declared that the United States had a “national interest” in freedom of naviga-
tion in the South China Sea, just as China asserted that its sovereignty claims 
represented a “core interest”.32 The competition has resulted in a number of air 
and sea encounters between the armed forces of the United States and China. 

27   B Hayton, The South China Sea (Yale University Press, New Haven, 2014) 95. See also 
D. Jenkins (25 March 1995) Sydney Morning Herald, at p. 29.

28   DK Shipler (20 January 1974) The New York Times, at p. 1; (17 January 1974) The New York 
Times, at p. 2; (19 January 1974) The New York Times, at p. 1; and D.K. Shipler (21 January 
1974) The New York Times, at p. 2.

29   PE Tyler, ‘China pledges safe passage around isles’ (19 May 1995) The New York Times, at 
p. A11.

30   China CML/17/2009 (n 9). A map of the dashed line was attached to the Note Verbale.
31   JE Barnes, ‘China rejects multilateral intervention in South China Sea disputes’ (29 August 

2013) The Wall Street Journal, available at https://www.wsj.com/articles/SB10001424127887
323324904579042742806878158.

32   E Wong, ‘China’s disputes in Asia buttress influence of U.S.’ (23 September 2010) The New 
York Times, at p. A1; ‘Military giant China looks to new rights of passage’ (10 August 2010) 
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In one incident in late August 2014, a PLAAF Su-27 fighter jet aggressively in-
tercepted a U.S. Navy P-8 Poseidon maritime patrol aircraft in international 
airspace.33 The Chinese jet made several passes at the U.S. aircraft, crossing 
over and under it. At one point, the jet interceptor flew wingtip-to-wingtip and 
then performed a barrel roll over the top of the U.S. spy plane.34

Deeply troubled by these types of demonstrations by China, the U.S. armed 
forces have invested in operational approaches to ensure unimpeded naval and 
aviation operations. The Joint Concept for Access and Maneuver in the Global 
Commons (JAM-GC),35 for example, explores how U.S. forces can overcome 
the threat of naval mines, submarines, and surface and air contacts. Likewise, 
it is remarkable that virtually every state located in East Asia is pursuing an 
offset strategy to compensate for China’s bid for regional hegemony.36 Hedging 
strategies include a massive regional naval and air force build-up,37 and diplo-
macy to forge new ties with old adversaries (such as Vietnam and India with 
the United States).

Chinese operations related to its notorious maritime claims generate clash-
es with the maritime civil and naval forces of virtually every coastal state in 
an arc that runs from Japan through South Korea, Vietnam and Malaysia, and 
states as distant as Australia and India. Every other coastal state along the 
South China Sea has rejected China and Taiwan’s dashed line claims—only 
tiny Brunei has not publicly repudiated China’s maritime claims.

Neighbouring coastal states have taken bolder steps to balance China. In 
September 2014, for example, Malaysia offered to host U.S. Navy P-8 Poseidon 

Canberra Times, at p. 11; J. Pomfret, ‘Beijing claims ‘indisputable sovereignty’ over South 
China Sea’ (1 August 2010) The Washington Post, at p. A12.

33   B Gertz, ‘Chinese jet threatened U.S. intelligence aircraft, Su-27 flew within 50 feet of 
new P-8 anti-submarine warfare jet near Japan’ (21 August 2014) The Washington Free 
Beacon, available at http://freebeacon.com/national-security/chinese-jet-threatened- 
u-s-intelligence-aircraft.

34   P Stewart, ‘China raised issue of U.S. spy flights during military talks: Pentagon’ 
(14 November 2014) Reuters, available at http://www.reuters.com/article/us-usa-china- 
military-idUSKCN0IY07M20141114.

35   Pronounced “Jam Gee Cee”.
36   Goh SN, ‘China needs to show its rise is benign’ (16 August 2010) The Straits Times, avail-

able at http://www.straitstimes.com.
37   S Perlo-Freeman, A Fleurant, PD Wezeman and ST Wezeman, ‘Trends in World Military 

Expenditure, 2014’ (April 2015) SIPRI Fact Sheet, at pp. 3–5, available at http://books.sipri 
.org/files/FS/SIPRIFS1504.pdf. In 2014, military expenditure in Asia and Oceania was $439 
billion, eclipsing for the first time European military expenditure, which was $386 billion.
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aircraft on the tiny island of Labuan in East Malaysia.38 The island lies near 
Brunei off the shores of Borneo. Located on the edge of China’s expansive mar-
itime claims in the South China Sea, use of the Malaysian air base considerably 
broadens the reach of U.S. navy maritime patrol aircraft over the contested 
waters. The Malaysian offer is particularly significant because of its timing. The 
week before the Malaysian announcement, General Fan Chang-long, the vice-
chairman of China’s Central Military Commission, told U.S. national security 
adviser Susan Rice during a visit to Beijing that the United States should “scale 
back or completely halt” maritime surveillance flights near the Chinese coast.39 
Instead, the United States expressed its resolve to continue the exercise of high 
seas freedom of navigation and overflight and other internationally lawful uses 
of the seas in areas beyond the territorial sea, and it is doing so in concert with 
other concerned states.40 When Secretary of Defense Ashton Carter pledged 
to ride a U.S. aircraft carrier through China’s excessive Spratly Island claims, 
his Malaysian counterpart accompanied him.41 The strengthened relationship 
between the United States and Malaysia is particularly noteworthy, as it hedges 
the historically close and favourable “special relationship” that Kuala Lumpur 
has enjoyed with Beijing.42

 United Nations Convention on the Law of the Sea
The interests of all states in the Asia-Pacific region, including China and the 
United States, converge around the goal of conflict avoidance and war preven-
tion. The bedrock international law authority for ensuring navigational safety 
and security are LOSC and COLREG. Article 90 of LOSC states that “every State 
has the right to sail ships flying its flag on the high seas”. The text tracks Article 
4 of the 1958 Convention on the High Seas, which reads: “Every State, whether 
coastal or not, has the right to sail ships under its flag on the high seas”.43

38   T Moss, ‘Malaysia offers base to U.S.’ (15 September 2014) Asian The Wall Street Journal, 
at p. 6.

39   Ibid.
40   LOSC (n 22), at Arts. 58 and 87.
41   T Copp, ‘Carter, Malaysian counterpart to visit USS Theodore Roosevelt’ (4 No-

vember 2015) Stars and Stripes, available at http://www.stripes.com/news/pacific/
carter-malaysian-counterpart-to-visit-uss-theodore-roosevelt-1.376887.

42   E Teo, ‘China risks Asean unease with patrol off Malaysia; move will irk KL, may shift state 
of play in territorial dispute: experts’ (28 January 2014) The Straits Times, available at http://
www.straitstimes.com/asia/south-asia/china-risks-asean-unease-with-patrol-off-malaysia.

43   Convention on the High Seas (Geneva, 29 April 1958, in force 30 September 1962) 450 
UNTS 82.
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The article is the first in a series of provisions that extend through to Article 
109 that emphasize the right of navigational freedom.44 The article comple-
ments the freedom of navigation and overflight that is set forth in Article 87(1)
(a) of the Convention.45 The right of freedom of navigation and overflight in-
cludes internationally lawful uses of the sea related to these freedoms, such as 
those associated with the operation of ships and aircraft.46 These rights also 
apply throughout the EEZ by virtue of Article 58(2) of LOSC.47

 COLREG
As a legally binding global instrument, COLREG also applies in the region to all 
vessels and in all waters, including territorial seas and internal waters.48 Part 
A sets forth general conditions of applicability and responsibility. The term 
“vessels” includes warships and submarines.49 Part B contains steering rules in 
various sea conditions. These rules are designed to avoid the sort of aggressive 
interaction that can produce an international incident; if they are followed, 
they provide ample guidance for avoidance of dangerous interaction. For ex-
ample, every vessel “shall” proceed at a safe speed, and take into account the 
state of visibility, traffic density, manoeuvrability characteristics of nearby 
ships, sea state and wind speed, and other situational factors.50 Similarly, ves-
sels are obligated to use “all available means appropriate to the prevailing cir-
cumstances” to determine if a risk of collision is present, and to take steps to 
mitigate such risk.51 Action taken to avoid collision shall be “positive, made 
in ample time and with due regard to the observance of good seamanship”.52 
Action taken to avoid collision shall also ensure passage at a safe distance.53

44   SN Nandan and S Rosenne (eds), United Nations Convention on the Law of the Sea: A 
Commentary, Volume III (Martinus Nijhoff, Dordrecht, 1995) 99, para. 90.1.

45   ‘Report of the International Law Commission covering the work of its seventh session, 
2 May–8 July 1955’ (1955) 2 Yearbook of the International Law Commission 19–62, at p. 22.

46   American Law Institute, Restatement, Third, Foreign Relations Law of the United States, 
Volume 2 (American Law Institute Publishers, St. Paul, 1987) Section 514(2).

47   The exercise of this right is subject to due regard for the rights and duties of the coast-
al State in accordance with Article 58(3), and subject to the relevant provisions of the 
Convention concerning governance of the EEZ, in accordance with Article 58(1).

48   COLREG (n 2), at Rule 1.
49   Ibid., at Rule 3(a).
50   Ibid., at Rule 6.
51   Ibid., at Rules 7–8.
52   Ibid., at Rule 8(a).
53   Ibid., at Rule 8(d).
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The simple and common sense rules of seamanship in Part B provide a firm 
and unambiguous duty on the part of states to act in a prudent manner at 
sea. Additional rules underscore standard navigational practice in situations in 
which one vessel is overtaking a slowing craft, avoidance of head-on collision, 
and crossing situations.54 The stand-on vessel, for example, must maintain 
course and speed to avoid confusing the give-way vessel, but still the stand-on 
vessel has to act to avoid collision if it becomes apparent that the give-way ves-
sel is not taking appropriate action.55 Part C of COLREG contains standards for 
lights and shapes to make vessels recognizable at a distance.56

Part D sets forth sound and light signals to relay manoeuvring and warn-
ing intentions to facilitate quick communication. For example, one short blast 
means:57 “I am altering my course to starboard”, two short blasts means: “I 
am altering my course to port”, and three short blasts means: “I am operating 
astern propulsion”. Any vessel may supplement or complement its whistle sig-
nals with similar light signals, and the duration of the whistle or light is about 
one second, with an interval of about one second between signals.58 Vessels in 
sight of one another that are uncertain about the intentions of the other craft 
may indicate such doubt through signalling at least five short and rapid blasts 
of the whistle, with the option to supplement the audible signal with five short 
and rapid flashes.59

Finally, additional signals are provided for fishing vessels that operate 
in close proximity.60 Such signals appear to have particular salience for the 
disputes in the South China Sea, where China uses fishing vessels to press its 
claims against the coastal states situated on the South China Sea.61 China has 
used fishing vessels as a maritime militia or naval auxiliary to press China’s 
claims in the region. Fishing vessels are less likely to ignite an armed conflict 
with one of the antagonists, and yet provide a national presence and platform 

54   Ibid., at Rules 13, 14 and 15.
55   Ibid., at Rules 16–17.
56   Ibid., at Annex I, Positioning and Technical Details of Lights and Shapes.
57   Ibid., at Rule 34.
58   In such a case, light signals should be visible at a distance of five miles. Ibid., at Rule 34(b)

(i)–(iii).
59   Ibid., at Rule 34(d).
60   Ibid., at Annex II, Additional Signals for Fishing Vessels in Close Proximity.
61   E Wong, ‘Chinese civilian boats roil disputed waters’ (6 October 2010) The New York 

Times, at p. A6. China has employed a similar strategy in the East China Sea. See 
H Akita, ‘China’s new Senkakus tactic? Fleets of fishermen’ (10 October 2014) Nikkei 
Asian Review, available at http://asia.nikkei.com/Politics-Economy/Policy-Politics/
Chinas-new-Senkakus-tactic-Fleets-of-fishermen.
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for surveillance. The maritime militia is composed of civilian and commercial 
ships to attempt to unsettle administration and governance of offshore areas 
and EEZs by Vietnam, the Philippines, Malaysia, and Indonesia.62 By virtue of 
Article 94 of LOSC, China has a legal duty to ensure that vessels that fly its flag, 
including fishing vessels as well as warships, comply with internationally ac-
cepted standards, such as COLREG.

In the Western Pacific, LOSC and COLREG have been supplemented by addi-
tional nonbinding multilateral and bilateral agreements. The 2002 Declaration 
on the Conduct of the Parties in the South China Sea, for example, declares: 
“The Parties reaffirm their respect for and commitment to the freedom of navi-
gation in and overflight above the South China Sea as provided for by the uni-
versally recognized principles of international law, including [LOSC] …”.63

Regional states have expanded their legal obligations in LOSC and COLREG 
with a multilateral nonbinding instrument designed specifically to ensure 
peaceful naval interaction at sea. In April 2014, member states of the Western 
Pacific Naval Symposium (WPNS) met in Qing Dao, China and adopted the 
CUES to enhance safety at sea.

 Code for Unplanned Encounters at Sea
The CUES is a non-binding set of communications protocols to enhance naval 
safety and provide greater transparency among naval forces operating in close 
proximity. The WPNS is an informal body of navies that seek to increase co-
operation and build confidence in the Western Pacific. The organization 
emerged from the 1987 International Seapower Symposium, and was estab-
lished in 1988.64 WPNS began with 13 original members, and has now expanded 
to include 21 member nations and 4 observer states.65 The group provides a 
venue for collaboration on issues of maritime security, information exchange, 

62   RA Supriyanto, ‘Indonesia’s Natuna Islands: Next flashpoint in the South China 
Sea?’ (16 February 2015) RSIS Commentary, available at https://www.rsis.edu.sg/rsis- 
publication/rsis/co15033-indonesias-natuna-islands-next-flashpoint-in-the-south-china-
sea/#.WNl_1xhh1MA.

63   Declaration on the Conduct of the Parties in the South China Sea (Phnom Penh, 4 No-
vember 2002), available at http://asean.org/?static_post=declaration-on-the-conduct- 
of-parties-in-the-south-china-sea.

64   Western Pacific Naval Symposium Business Charter (April 2014), available at http://www 
.wpns-ws-chile2017.cl/business_charter.pdf.

65   WPNS members include Australia, Brunei, Cambodia, Canada, Chile, China, France, 
Indonesia, Japan, Malaysia, New Zealand, Papua New Guinea, Peru, Philippines, Republic 
of Korea, Russia, Singapore, Thailand, Tonga, United States, and Vietnam. Observers: 
Bangladesh, India, Mexico and Pakistan.
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capability demonstration, and exchange of personnel. The twenty-one WPNS 
member navies approved the Code as a way to facilitate navigation and reduce 
tension.

The WPNS conducts biannual meetings to discuss issues of common inter-
est to member nations, and it also conducts maritime exercises, such as mine 
countermeasures drills, officer exchanges, senior enlisted working groups, and 
environmental working groups. By doing so WPNS seeks to avoid interference 
and reduce uncertainty in naval interactions through enhanced tactical infor-
mation sharing and a recommitment to COLREG.

The first version of CUES in June 2003 was titled “Code for Unalerted 
Encounters at Sea”. It was designed to safeguard and advance the rights, du-
ties, freedoms, and responsibilities through establishment of international 
standards “in relation to the use of the sea”.66 The Code applies to encounters 
between public ships and aircraft, including warships and submarines of dif-
ferent nations. An encounter occurs when the ships or aircraft of one party 
meet “casually or unexpectedly” with their counterparts on the high seas, or in 
the EEZ or territorial sea of a coastal state, or archipelagic waters of an archi-
pelagic state.67

Part II of the 2003 CUES reiterates the “complete sovereign immunity” and 
right against interference of a warship, submarine, or naval aircraft. Violation 
of such a right is considered an “infringement of the sovereignty of the flag 
State”.68 Foreign warships

to the extent practicable should normally comply with the regulations 
of the coastal State” in the territorial sea that have been adopted in ac-
cordance with international law. Nonetheless, the only sanction against 
such warships or public vessels that may be imposed for violation of 
coastal state laws in the territorial sea or internal waters is to “require it 
to depart …69

The original CUES was mindful of the risks of maritime intelligence, sur-
veillance, and reconnaissance operations in close proximity to foreign naval 
vessels and aircraft. In doing so, CUES leverages COLREG. Ships engaged in 
intelligence collection or surveillance should “remain clear” of the platforms 

66   ‘Code for Unalerted Encounters at Sea’ (2012) 4(4) Australian Journal of Maritime and 
Ocean Affairs 126–130 (hereinafter “2003 CUES”), at para. 1.1.

67   Ibid., at para. 1.3.
68   Ibid., at para. 2.1.
69   Ibid., at paras. 2.3 and 2.6.
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on which they are collecting intelligence or conducting surveillance in order 
to avoid collision. Parties are encouraged to comply with COLREG, and should 
take “all action” to avoid collision.70 Warships should employ “good seaman-
ship” to avoid manoeuvres that could “endanger the object of surveillance or 
cause it to deviate from its intended course and speed”.71 This provision could 
help to avoid incidents such as the deadly 2001 interception of the U.S. P-3 
reconnaissance aircraft operating over the South China Sea, which resulted in 
the loss of the Chinese fighter jet and pilot, and the forced emergency landing 
by the U.S. aircraft.72

It is uncertain, however, how useful CUES might be to stop incidents on the 
water. CUES does not apply to the civil and commercial craft; it only regulates 
harassment of warships by other warships and naval aircraft. China, howev-
er, employs a distinctive asymmetric method for interference with some U.S. 
activities, such as military surveys. In 2009, for example, China used a small 
flotilla composed of a naval intelligence vessel, a fisheries patrol boat, an 
oceanographic ship and two small cargo ships or fishing trawlers to surround 
the USNS Impeccable as it towed a sonar array in the South China Sea. Because 
CUES applies only to warships and submarines, its terms do not apply to any of 
these craft, except, arguably, to the naval intelligence vessel.73

CUES 2003 also warns that simulated attacks, aiming guns, missiles, and 
fire-control radar and torpedo tubes in the direction of foreign naval forces 
may be viewed as a demonstration of a hostile act and inadvertently precipi-
tate a response in self-defence.74 Similarly, discharge of signal rockets, weap-
ons or other objects in the direction of vessels or aircraft encountered could be 
misconstrued. Illumination of the navigation bridge and aircraft cockpits or 
the use of a laser in a way that causes injury or damage to on-board equipment 
may also be viewed as a demonstration of hostile intent.75

70   Ibid., at paras. 3.2 and 3.3.
71   Ibid., at para. 3.5.
72   See E Rosenthal and DE Sanger, ‘U.S. plane in China after it collides with Chinese jet’ 

(2 April 2001) The New York Times, at p. Al; J Pomfret, ‘U.S., Chinese warplanes collide over 
S. China Sea’ (2 April 2001) The Washington Post, at p. Al; and E Eckholm, ‘China faults U.S. 
in incident; suggests release of crew hinges on official apology’ (4 April 2001) The New 
York Times, at p. Al. See also ‘Aerial Incident off the Coast of China’ (2001) 95(3) American 
Journal of International Law 630–633; J Kraska and R Pedrozo, International Maritime 
Security Law (Martinus Nijhoff, Leiden, 2013) 290–294.

73   T Shanker and M Mazzetti, ‘China and U.S. clash on naval fracas’ (11 March 2009) The New 
York Times, at p. A10.

74   2003 CUES (n 66), at para. 3.14.1.
75   2003 CUES (n 66), at paras. 3.14.2–4.
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The CUES communications protocols rely on COLREG and, for flag signals, 
the International Code of Signals (ICS).76 These protocols include English 
voice and data transmission and are set forth in Part 4 of the 2003 CUES. The 
guidelines apply to surface ships operating in close proximity to ensure that 
there are effective and timely communications between forces of different 
countries. It is unclear, however, why CUES is even needed for the purpose 
of communications, as states already have a legal obligation to comply with 
COLREG and the ICS.

The newest version of the Code is also not legally binding and it does not su-
persede existing national instructions. Furthermore, it applies to armed forces 
and not civil authorities, such as marine law enforcement or national coast 
guards. It also was not intended to resolve the many territorial disputes of the 
South China Sea. In order to prevent surprises, parties should use the Notice 
to Mariners (NOTMAR) and Notice to Airmen (NOTAM) system to promulgate 
information about maritime activity that might pose a danger to navigation or 
aircraft in flight.77 Here again, however, states have an existing legal duty to do 
so anyway.

The application and scope of the 2014 CUES are set forth in Part I. Part II 
focuses on safety procedures and emphasizes observance by all parties of the 
rules in COLREG. Part III of CUES aims to simplify communication at sea by in-
corporation of a limited set of manoeuvring signals based on NATO protocols. 
This clear set of sound, light, and flag signals does not require operators to use 
or understand English. The Code is designed to provide a means for forces to 
communicate intent and thereby avoid an incident.

The United States has supported CUES for nearly a decade, and the U.S. 
Seventh Fleet, forward deployed at Yokosuka, Japan, has used CUES since 2011.78 
Beginning with its adoption by WPNS, however, U.S. forces worldwide have in-
tegrated CUES into training and standard tactics, techniques, and procedures 
(TTP). The means of communication and manoeuvre in CUES provide pre-
planned responses to encounters at sea that enhance existing TTP.

It is hard to find anything new in CUES, but to the extent that it reminds 
states of their pre-existing legal obligations, it may produce some benefit 
even if it is legally superfluous. If CUES is implemented, which is still open to 

76   International Code of Signals for Visual, Sound, and Radio Communications, United States 
Edition (revised ed., National Imagery and Mapping Agency, Bethesda, 2003) (hereinafter 
“ICS”).

77   2003 CUES (n 66), at para. 3.16. See also Kraska and Pedrozo (n 72), at pp. 103–111 and 388.
78   Commander U.S. Pacific Fleet, ‘Pearl Harbor MSG DTG 020159Z MAY 14, Subject: 

Implementation of the Code for Unplanned Encounters at Sea’ (20 May 2014).
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question, the rules may help limit uncertainty among naval forces, and facili-
tate communication for naval ships and aircraft.79 Basic tactical and manoeu-
vring signals included in the CUES Annex convey to nearby foreign warships 
the intention to conduct formation steaming, turning, course, and speed.80 
CUES also contains selected signals vocabulary and basic manoeuvring instruc-
tions that include code word flag or verbal signal letter meanings, such as “A” or 
“Alfa” to designate divers or explosive ordnance disposal personnel operating 
below the surface of the water, and “B” or “Bravo” to denote weapons practice 
or at sea fuelling or transfer of explosives during underway replenishment.81

Submarine pyrotechnic signals include red, yellow, white, and green signal 
flares. Red flares indicate an emergency—a submarine is in serious trouble 
and will surface immediately. Yellow or white smoke flares mean a submarine 
is surfacing to periscope depth. Green flares are a submarine simulated attack 
signal.82 If anti-submarine units sight an unexpected signal other than green, 
they may assume an emergency surfacing of the boat.83

 Sino-American Bilateral Agreements

Even with CUES, some policy makers and scholars advocated additional 
agreements to build confidence and prevent incidents. Retired Australian 
Royal Navy Commodore Sam Bateman and retired U.S. Navy Admiral Michael 
McDevitt, for example, have suggested the United States and China enter into 
an arrangement similar to the U.S.-Soviet Union Incidents at Sea Agreement of 
1972.84 At the highest levels of government in Washington and Beijing, the two 
powers are moving exactly in that direction.

In November 2014, the United States and China signed two memoranda of 
understanding to prevent escalation of naval and air incidents. The Rules of 

79   2014 CUES (n 3), at para. 1.1.2.
80   Ibid., at Annex A, Elected Signals Vocabulary and Basic Maneuvering Instructions, at 

pp. 18–20.
81   Ibid., at pp. 13–16.
82   Ibid., at p. 17.
83   Ibid.
84   Agreement Between the Government of The United States of America and the 

Government of The Union of Soviet Socialist Republics on the Prevention of Incidents On 
and Over the High Seas (Moscow, 25 May 1972, in force 25 May 1972) 23 UST 1168; Protocol 
to the Agreement Between the Government of The United States of America and the 
Government of The Union of Soviet Socialist Republics on the Prevention of Incidents 
On and Over the High Seas (Washington, 22 May 1973, in force 22 May 1973) 24 UST 103.
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Behavior for Safety of Air and Maritime Encounters and the Notification of Major 
Military Activities are bilateral agreements that supplement CUES for the two 
competitors. The agreements are a result of more than ten rounds of “deep 
consultations” between the two States.85 As part of the Rules of Behavior dis-
cussion, the focus has been on leverage of existing international instruments 
and norms, such as COLREG, LOSC, and CUES (although CUES is not legally 
binding), and how those rules are designed for the purposes of safety at sea 
and in the air.86 Pete Pedrozo, a non-resident scholar at the Naval War College, 
has called this approach a bad idea. Beijing and Washington have already 
embraced the course of action, however. Pedrozo asks: if the new bilateral 
Rules of Behavior are based on existing rules, then why do we need the addi-
tional rules?87

There also may be difficulty in interpretation, as the translation of the word 
“safety” in Chinese (安全) has the underlying meaning of “security”. It is un-
clear how (or even whether) China will implement the Rules, or integrate them 
into its routine operational standards. The MOUs were designed to increase 
transparency and predictability and reduce risk of unintended incidents. The 
question remains, however: to what extent will they do so?

 Rules of Behavior
The first MOU focuses on Rules of Behavior for Safety of Air and Maritime 
Encounters (Rules).88 The Rules MOU emerged from discussions between 
President Barack Obama of the United States of America and President Xi 
Jinping of China in June 2013 to defuse a series of escalating encounters on 
the water and in the air in the South China Sea and East China Sea. The Rules 
reiterate the importance of LOSC, COLREG, and CUES.

Annex I of the Rules contains general terms of reference, and it states that 
every flag state “should” take necessary measures to ensure military vessels fly-
ing its flag ensure safety at sea.89 State vessels, including warships and naval 

85   P Stewart, ‘China raised issue of U.S. spy flights during military talks: Pentagon’  
(14 November 2014) Reuters, available at http://www.reuters.com/article/us-usa-china- 
military-idUSKCN0IY07M20141114.

86   LCDR Christina Wong, U.S. Navy, COMPACFLT N5 e-mail communication to the author 
(9 November 2014).

87   R Pedrozo, ‘The U.S.-China Incidents at Sea Agreement: A recipe for disaster’ (2012) 6(1) 
Journal of National Security Law and Policy 207–226, at pp. 225–226.

88   Rules MOU (n 4).
89   LOSC (n 22), at Art. 94.
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auxiliaries, as well as state aircraft, enjoy sovereign immunity.90 But the obliga-
tion in the Rules ought to have stated that states “shall” take measures to ensure 
that vessels that fly their flag ensure safety at sea, because Article 94 of LOSC 
requires flag states to comply with internationally accepted standards.

The agreement also states that when naval vessels and military aircraft of 
one side exercise their rights, freedoms, and lawful uses of the sea and air-
space, they shall exercise due regard for the rights, freedoms, and lawful uses of 
the sea and airspace by the other side’s warships and aircraft. The U.S. position 
is that this provision reflects Articles 58 and 87 of LOSC and guarantees high 
seas freedoms for warships and military aircraft in the EEZ, but China does 
not accept this approach. Consequently, the provision is based on constructive 
ambiguity and is devoid of a genuine meeting of the minds.

Article 55 of LOSC states that the EEZ is subject only to the “rights and juris-
diction” of the coastal state, whereas foreign states alone enjoy “rights and free-
doms”. Under Article 58(2), other states are entitled to “the freedoms referred 
to in Article 87 of navigation and overflight … and other internationally lawful 
uses of the sea related to those freedoms, such as those associated with the 
operation of ships [and] aircraft …”.91 Thus, if there are encounters with U.S. 
warships in the EEZ of China, the U.S. vessels enjoy freedoms in that zone as a 
function of their status as U.S.-registered and -flagged ships.

Chinese warships also enjoy navigation freedoms in their EEZ, of course, 
but only as a function of China as a flag state, not at all because of China as a 
coastal state exercising its sovereign rights or jurisdiction in its own EEZ (ex-
cept for purposes related specifically to its sovereign rights and jurisdiction 
over resources). In other words, the ships of both states that encounter each 
other in the EEZ enjoy the same rights of freedom of navigation vis-à-vis the 
vessels of the other state. It is immaterial whether one state is the coastal state. 
The rules that govern the navigational encounter are no different than if it had 
occurred in the EEZ of a third state or on the high seas.

Annex II of the Rules sets forth behaviour for safety of surface-to-surface 
encounters. The COLREG is the governing legal regime in this regard.92 Military 
vessels that encounter each other should utilize active communications and 

90   2014 CUES (n 3), at para. 1.3.4. This statement is supported by relevant findings of The 
“ARA Libertad” Case (Argentina v. Ghana), Provisional Measures, Order of 15 December 
2012, ITLOS Case No. 20, available at https://www.itlos.org/cases/list-of-cases/case-no-20. 
See J Kraska, ‘The “ARA Libertad” (Argentina v. Ghana)’ (2013) 107(2) American Journal of 
International Law 404–410, at p. 408.

91   LOSC (n 22), at Art. 58(2).
92   COLREG (n 2), at Rule 1.
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coordinate their movements in accordance with ICS, the Radio Regulations 
of the International Telecommunication Union, the Standard Marine 
Communication Phrases (SMCP), as well as CUES. The Annex II provisions, 
however, are rather perfunctory, such as requiring each side to respond 
promptly to calls by the other,93 to identify themselves,94 deliver profession-
al and courteous greetings,95 signal vessel manoeuvre intentions,96 and an-
nounce activities either planned or in progress that may affect the safety of 
nearby vessels.97

When warships encounter each other, they should maintain a safe distance 
to avoid the risk of collision.98 If a military vessel is restricted in its ability to 
manoeuvre, or ships from both sides are restrained in their ability to manoeu-
vre, they are to abide by the “terms and spirit” of COLREG.99

A single warship normally should give way to a formation or convoy. 
Activities that affect the safety of nearby warships and military aircraft, such 
as live-fire exercises and operational manoeuvres, should be preceded by a 
maritime navigation warning area. Timely hazard warnings to ships and air-
craft in the area, and timely, active coordination can reduce unintended force 
interaction.

Warships and aircraft of one country should not interfere with the activi-
ties in a warning area declared by another country. Likewise, warships should 
notify nearby vessels or aircraft of activities that may affect their safety, and 
coordinate safe standoff distance.100 Notwithstanding this provision, however, 
ships and aircraft from both sides enjoy freedom of navigation and overflight, 
and other internationally lawful uses of the sea associated with the operation 
of ships and aircraft.

The Rules implicitly recognize that as instrumentalities of the state, war-
ships and military aircraft have a right of self-defence.101 The determination 
of this right is made on a case-by-case basis by the commanding officer of the 

93   Ibid., at Rule 8(a).
94   2014 CUES (n 3), at paras. 3.4 and 3.6.
95   Ibid., at para. 3.5.2.
96   Ibid., at para. 3.6.1.
97   Ibid., at para. 2.2.
98   Ibid., at para. 2.6.2.
99   COLREG (n 2), at Rules 2, 3, 18, 27 and 35.
100   2014 CUES (n 3), at para. 2.6; ICS (n 76), at Chapter 4, Section 3.
101   Charter of the United Nations (San Francisco, 26 June 1945, in force 24 October 1945) 1945 

ATS 1, at Art. 51. The MOUs cite to two Western scholars on the parameters of Article 51. 
See A Clapham, Brierly’s Law of Nations (7th ed., Oxford University Press, Oxford, 2012) 
465–483; A Randelzhofer, ‘Article 51’ in B Simma, H Mosler, A Randelzhofer, C Tomuschat 
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units involved who balances the potential threat from other military forces in 
the area against the right of those ships and aircraft to operate there.

Warships and aircraft should incorporate into their operations the particu-
lar safety concerns that prevail in specific tactical and operational conditions, 
such as congested waterways and inclement weather. Commanders also must 
consider how their actions may be misinterpreted. Prudent commanders 
should avoid simulated attacks by aiming guns, conducting acrobatic flying, 
conducting unsafe approaches by small craft, or pointing direct fire-control 
radar, torpedo tubes or other weapons in the direction of foreign military ships 
or aircraft. Furthermore, the discharge of signal rockets or weapons in the di-
rection of foreign warships and aircraft, unless done as part of a distress call, 
should be avoided. Finally, bright optical displays, such as illumination of the 
bridge of military vessels or aircraft, or the use of a laser in such a manner to 
cause harm to personnel or damage to equipment, should be avoided.

It is unclear exactly how far the proscriptions extend. Such conduct should 
be “avoided”, but the Rules do not state that it is forbidden. One side may not, 
however, board the ships or aircraft of the other side without prior explicit 
consent.102 In case of collision, both sides should conduct damage control and 
search and rescue (SAR) to preserve life and property, and the units should 
be separated.103 Situations that arise should be discussed through military 
and diplomatic channels and the existing (although so far fruitless) Military 
Maritime Consultative Agreement (MMCA) mechanism.104

Communications during encounters at sea include the use of sound, 
light, flag signals, semaphore, radio, and other means of communication 
under the ICS and the International Radio Regulation of the International 
Telecommunication Union. The format for military vessels is the name of the 
ship or hull number or the International Radio Call Sign. Vessels and aircraft 
should also identify their nationality.105 Communication should be conduct-
ed in English, as required by the IMO standards and CUES. It is preferable to 

and R Wolfrum (eds), The Charter of the United Nations: A Commentary, Volume I (2nd ed., 
Oxford University Press, Oxford, 2002) 788–806, at note 33 at Section VI, para. i.2.

102   This rule is based on the sovereign immune status of military ships and aircraft in accor-
dance with LOSC (n 22), at Arts. 32, 95 and 236.

103   Rules MOU (n 4), at Annex II, Section VI, para. iv.
104   Agreement between the Department of Defense of the United States of America and 

the Ministry of National Defense of the People’s Republic of China on Establishing a 
Consultation Mechanism to Strengthen Military Maritime Safety (Beijing, 19 January 
1998, in force 19 January 1998) TIAS No. 12.924. For the failure of the MMCA to modify 
behavior inconsistent with international norms, see Pedrozo (n 87), at p. 226.

105   2014 CUES (n 3), at para. 3.4.2.
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use communications methods that are not dependent upon the spoken word, 
however, as plain language and verbal exchanges are susceptible to misunder-
standing. Instead, the parties agree to give preference to the ICS phonetic al-
phabet and figure spelling and position code.106

 Notification of Military Activities
The second MOU, Notification of Major Military Activities (Notification),107 is 
designed to increase transparency of each country’s security policies and strat-
egies, and the legal approach that each side takes with respect to the other. 
China and the United States agree to provide briefs, official speeches, major 
government publications, such as defence White Papers, strategy publications, 
and other official pronouncements.108 This exchange of views about major op-
erations, exercises, and strategy is designed to bring greater transparency to 
the relationship.

The Notification also states that both sides “affirm their aspiration to estab-
lish a voluntary foundation for notifications of major military activities, and en-
deavour to improve the scale and frequency of notifications gradually through 
consultations …”.109 The “recognized channels” for this exchange of notifica-
tions are national-level ministries and agencies in Beijing and Washington, 
rather than field-level or operational fleet headquarters.110

An associated observation mechanism fosters mutual trust and transpar-
ency in military affairs. Both sides should extend invitations to the other to 
observe unilateral, bilateral, or multilateral military exercises or activities. It 
is not clear, however, how this rule is implemented in practice, as both sides 
are likely to be selective in issuing such invitations. The invitations should be 
reciprocal, and the parties anticipate that they will increase over time in terms 
of both quality and quantity.111

Both MOUs establish an annual assessment process. As a supplement to the 
Notification, the United States has prioritized completion of a mechanism for 
informing the other party of ballistic missile launches. China has the most ac-

106   ICS (n 76), at pp. 147–149 (Tables 1 and 2).
107   Memorandum of Understanding between the United States of America Department of 

Defense and the People’s Republic of China Ministry of National Defense on Notification 
of Major Military Activities Confidence-Building Measures Mechanism (Beijing and 
Washington, 31 October and 4 November 2014), available at http://archive.defense.gov/
pubs/141112_MemorandumOfUnderstandingOnNotification.pdf.

108   Ibid., at Annex I, Section II.
109   Ibid., at Preamble.
110   Ibid., at Annex I, Section III.
111   Ibid., at Annex II, Section II–III.
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tive and diverse ballistic missile development program in the world.112 In 2009, 
China and Russia reached an agreement for notification of impending ballistic 
missile launches. So far, however, China has been wary of a similar agreement 
with the United States, and launch notifications are not part of the new MOU.

 Aviation Encounters
During the Xi-Obama summit in September 2015, China and the United States 
completed an additional annex to the Rules of Behavior focused on tactical 
military aircraft encounters.113 The Air-to-Air Annex states that military air-
craft that encounter each other in flight “should” operate consistent with the 
rules of the Convention on International Civil Aviation (ICAO Convention) “to 
the extent practicable when compatible with mission requirements”.114 The 
condition or caveat “to the extent practicable” was intended to afford military 
aircraft on tactical operations the flexibility to depart from norms of civil avia-
tion, such as communication with civil air traffic controllers, if necessary for 
mission accomplishment. The United States, for example, complies with ICAO 
requirements on routine point-to-point military aircraft flights, but does not 
do so during certain peacetime training missions, freedom of navigation op-
erations, or combat missions. As a matter of customary international law, state 
aircraft that elect not to fly by ICAO rules must fly in accordance with due re-
gard to other military aircraft.115

It is troubling and worth noting that the directive that states should oper-
ate consistent with ICAO procedures is actually a weaker standard than what 
is already required by international law. There are other problems with the 
Air-to-Air Annex. Just as the Rules of Behavior for maritime surface operations 
stated that both sides “should” observe international standards, when it ought 
to have stated that both sides “shall” do so, the aviation Rules make a similar 
error. For example, pilots of military aircraft “should” consider the potential 
ramifications of actions that might be “misinterpreted”, such as actions that 
impinge on another aircraft’s right to manoeuvre safely, approach of another 
aircraft at an “uncontrolled closure rate” that endangers the safety of flying, 

112   National Air and Space Intelligence Center, Defense Intelligence Agency Missile and 
Space Intelligence Center and the Office of Naval Intelligence, Ballistic & Cruise Missile 
Threat (2013) 3 and 30, available at https://fas.org/programs/ssp/nukes/nuclearweapons/
NASIC2013_050813.pdf.

113   Rules MOU (n 4), at Annex III.
114   Ibid., at Annex III, Sections I and II.
115   TD Gill and D Fleck (eds), The Handbook of the International Law of Military Operations 

(Oxford University Press, Oxford, 2010) para. 18.08.
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use of lasers to cause harm to personnel or damage to equipment,116 actions 
that interfere with the launch and recovery of military aircraft from the other 
side’s military vessels, aerobatics and simulated attacks, and the discharge of 
signal flares, weapons or other objects, in the direction of military vessels and 
aircraft.117 Each of these provisions, however, merely reflect due regard.

In effect, the nonbinding Rules for both sea and air encounters reflect a 
lower standard of compliance (should versus shall) than what is already re-
quired in customary international law and the duty to render due regard. 
China and the United States also agreed to implement CUES as it applies to 
air-to-air encounters.118 Consequently, the Air-to-Air Annex, much like its sur-
face navy counterpart of the Rules of Behavior, tracks and reflects existing in-
ternational instruments. Both sides should encourage active communications 
during flight to ensure safety.119 Such communications may include clarifica-
tion of identity,120 intentions of manoeuvre,121 events planned or in progress,122 
and other safety-related information.

There are neither new laws nor new norms in the aviation Annex. 
Communication by military aircraft during an emergency may be made 
through any means.123 Although communications are to be encouraged, the 
Rules do not obligate military aircraft to communicate.124

When military aircraft from both sides have an unintentional encounter 
in flight, each side should “ensure safe operation and avoid creating a safe-
ty hazard”.125 Likewise, the Rules state that “aircraft initiating the approach 
should maintain safe separation” in accordance with consideration of, inter 
alia, “their own national rules”.126 It is unclear, however, what national rules 

116   2014 CUES (n 3), at para. 2.8.1.
117   Rules MOU (n 4), at Annex III, Section VI (ii).
118   Ibid., at Annex III, Sections I and II.
119   Ibid., at Annex III, Section III (i); Convention on International Civil Aviation (Chicago, 

7 December 1944, in force 4 April 1947) 15 UNTS 295 (hereinafter “ICAO Convention”), at 
Annex 10, Volume II, para. 5.1.8.8.

120   Rules MOU (n 4), at Annex III, Section III (ii); 2014 CUES (n 3), paras. 3.4 and 3.6.
121   Rules MOU (n 4), at Annex III, Section III (ii); 2014 CUES (n 3), at para. 3.6.1.
122   Rules MOU (n 4), at Annex III, Section III (ii); cf. ICAO Convention (n 119), at Annex 10, 

Volume II, para. 5.1.8.4.
123   Rules MOU (n 4), at Annex III, Section III (ii); ICAO Convention (n 119), at Annex 10, 

Volume II, Chapter 5 and Annex II, Appendices 1 and 2; and ICS (n 76), at Chapter 4, 
Section 3.

124   Rules MOU (n 4), at Annex III, Section III (v).
125   Ibid., at Annex III, Section IV (i).
126   Ibid., at Annex III, Section IV (iii).
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are to be applied in this case. Also, the aircraft of the other side “should avoid 
reckless maneuvers”.127 It is somewhat alarming that this provision appears to 
suggest that high-performance fighter jet aircraft interceptors have the practi-
cal equivalent duty to avoid reckless manoeuvres as a slow, plodding propel-
ler-driven or multi-engine surveillance aircraft. As China routinely intercepts 
much larger and slower U.S. reconnaissance and maritime patrol aircraft in 
the South China Sea with fighter jets, the Rules imply that each side has the 
same means of avoiding an incident, when in fact the fighter jet has greater 
responsibility for safety of the airspace if it flies in the vicinity of a slower mov-
ing contact.

The Air-to-Air Rules also state that both sides should establish an appropri-
ate danger area or warning area when they are conducting activities that may 
be dangerous to other users of the oceans or airspace.128 This provision simply 
restates existing international law obligations for mariners and airmen to issue 
notice of dangerous activity.129

The Rules also state that individual aircraft commanders are responsible for 
determination of the existence of a threat to their aircraft.130 This provision ap-
pears to offer a new and somewhat peculiar two-part standard for determina-
tion of existence of a threat: the potential threat from the other aircraft, which 
must now be balanced with “their right to operate in the area”. On the one 
hand, this unique formulation may be read as to indicate indicia of hostile in-
tent that are a feature of U.S. rules of engagement. On the other hand, however, 
it raises some questions. First, is the determination of a threat now diluted? It 
appears so, as that determination is now a two-part test of whether a threat 
exists, and then whether the aircraft has a right to be present in that particular 
airspace. Second, it is unclear who the pronoun “their” applies to in the provi-
sion to consider “their right to operate in the area”. China, for example, might 
use this provision to generate the notion of a threat from otherwise lawful con-
duct if it determines that a U.S. aircraft is not entitled to be present in the area. 
This factor does not cut the other way to ever be in favour of the United States, 
as the U.S. view is that all aircraft have a right to fly in international airspace.

Taken as a whole, the Rules of Behavior are so ambiguous as to be of ques-
tionable value. The numerous requirements that both sides “should” conduct 
their missions with a modicum of good order at sea and in the air are superflu-
ous in light of the existing legal obligations that require armed forces to operate 

127   Ibid., at Annex III, Section IV (iii).
128   Ibid., at Section V (i).
129   Kraska and Pedrozo (n 72), at pp. 103–104 and 182.
130   Rules MOU (n 4), at Annex III, Section VI (i).
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with due regard for other users of the oceans. Disagreements over U.S. recon-
naissance flights in international airspace near China’s coast, however, may be 
insurmountable. The PLA Air Force has been particularly resistant to freedom 
of overflight in international airspace off the coast of China. Only time will tell 
whether the antagonists sign such an annex.

 Conclusion

At the strategic level, the United States seeks to help facilitate the entry of 
China into the community of nations and a rules-based international order, 
while at the same time balancing a more powerful China. China, for its part, 
seeks to establish peaceful hegemony in East Asia, securing a Sino-centric 
order without armed conflict, particularly with the United States. The political 
disputes over freedom of navigation arise within this strategic context. For the 
first time, states have become proactive and deeply concerned about the vi-
ability of freedom of navigation and overflight in the South China Sea.

The multilateral agreements and the bilateral MOUs serve the interests of 
both states. Both China and the United States have extracted political gains 
from the MOUs. The statements in the MOUs on the importance of freedom 
of navigation in the South China Sea add a patina of political commitment by 
China to the issue, which the United States will use to make Beijing walk the 
line. China acquires the aura of great power equality with the United States, 
and has not agreed to anything that it was not already obligated to do under ex-
isting international law. In some cases, the MOUs appear to raise disconcerting 
issues about the erosion of existing international law and norms, and in this 
respect, they are unhelpful. On balance, it remains to be seen whether the po-
litical stimulus of the agreements, and especially the bilateral MOUs between 
China and the United States, become potentially helpful and a step forward, at 
least as far as they go. If they are implemented in good faith, they can reduce 
the likelihood of an incident among the most powerful and dangerous forces 
afloat and in the air. The past record of such forays with China, however, is not 
encouraging.

Perhaps the greatest shortfall in CUES and the U.S.-China bilateral MOUs is 
that none of them apply to non-naval assets. Beijing employs a fleet of fishing 
vessels and other civil craft and coast guard ships to promote and enforce its 
maritime claims, and these lie outside the new agreements. As China resorts 
to coast guard forces and civilian maritime militia comprised of fishing vessels 
and small cargo ships to enforce state policy in the region, CUES and the MOUs 
could become virtually irrelevant. In arguing against negotiating bilateral 
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U.S.-Chinese agreements to avoid maritime incidents, Pete Pedrozo noted that 
the “overwhelming majority” of incidents of interference with U.S. ships and 
aircraft operating in the South China Sea, East China Sea, and Yellow Sea were 
by civilian government or commercial vessels, rather than Chinese warships. 
Consequently, even if the Rules and Notification were implemented scrupu-
lously, they do not apply to the most likely source of instability or incidents, 
which are Chinese fishing vessels and commercial ships that appear to operate 
in concert with and integrated into the order of battle of the PLA (Navy).131

Furthermore, there is an unenviable record of China signing non-binding 
agreements and then failing to follow through. For example, China’s recent 
construction of artificial islands in the South China Sea is inconsistent with its 
commitment under the 2002 Declaration on the Conduct of the Parties in the 
South China Sea to exercise self-restraint in its activities that would complicate 
the disputes.132

Pedrozo’s review of the history of incidents caused by China in the South 
China Sea does not bode well for the likelihood that Beijing will adhere to 
the new Rules or Notification. China has broken a series of commitments al-
ready in place with its regional partners, and this chequered history suggests 
China may not adhere to the new agreements. In 2001, for example, China and 
Japan reached agreement that requires prior notification of marine scientific 
research in each other’s EEZ. China has not complied with that agreement.133 
Similarly, China has disregarded the Declaration on the Conduct of Parties in 
the South China Sea through construction of artificial islands and build-up of 
military forces in the region, repeated use of force against Vietnamese and 
Philippine fishing vessels, purportedly imposing a unilateral fishing ban in the 
region, harassment of Philippine and Vietnamese marine survey ships, and in-
terception of Indian warships that operate in the region.134 These incidents 
raise the question of whether China can be a responsible actor and partner; if 
Beijing cannot comply with existing commitments, will new ones make any 
difference? Even more importantly, are the endemic problems of Chinese non-

131   Pedrozo (n 87), at pp. 214–217.
132   D Ernst, ‘China building giant island in South China Sea large enough for airstrip: report’ 

(23 November 2014) The Washington Times, available at http://www.washingtontimes 
.com/news/2014/nov/23/china-building-giant-island-south-china-sea-large-.

133   Pedrozo (n 87), at pp. 221–222. See also JJ Przystup, ‘Japan-China relations: Not the best 
of times’ (2004) 6(3) Comparative Connections 117–127; and BD Cole, ‘Beijing’s Strategy of 
Sea Denial’ (9 May 2007) China Brief (The Jamestown Foundation), available at https://
jamestown.org/program/beijings-strategy-of-sea-denial-2.

134   These violations are outlined and sourced by Pedrozo (n 87), at pp. 221–223.
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compliance evidence that the entire American project to help integrate China 
into international law and institutions is a fruitless quest?135

Although the path from middle to major power is never an easy one, China 
faces an especially vexing set of challenges that stem from its self-perception 
of historic grievance and humiliation, and its vision for a Sino-centric order in 
Asia as the return to a Middle Kingdom. The Communist Party is the key to the 
future of this trajectory, as it tends to promote international discord in order 
to create a need among the population of China for boldness and nationalism 
that only it can fill.136 These traits have yet to be reconciled with the reality of 
a region that already is crowded with numerous and powerful neighbours, and 
buttressed by a deepening U.S. offshore presence.

China seeks to secure a more nuanced and constrained vision of naviga-
tional freedom and safety through the new maritime instruments, whereas 
the United States aims to maintain the current architecture. Yet Beijing’s con-
temporary usage of international law is a departure from the past. During the 
1990s, China avoided participation in international institutions or agreements 
out of fear that they were merely platforms to criticize or restrict Beijing’s free-
dom of action. Now, however, rather than remaining on the sidelines, China is 
consciously working to shape international institutions and rules to promote 
its interests.

Under China’s sponsorship, for example, new East Asian institutions serve 
as alternatives to U.S.-dominated organizations. China led the creation of the 
Shanghai Cooperation Organization (SCO) to cement closer relations along its 
western periphery. Russia is a member of the SCO. In the East, China promotes 
the use of the ASEAN Plus Three (China, Japan, and South Korea) as a forum 
for regional cooperation. What is the common denominator of both of these 
institutions? China is the preponderant power, and the United States is not a 
member.

China realizes some success in its efforts to fashion new institutions. The 
United Kingdom, France, and Germany each applied, over U.S. objections, for 
membership in the China-led Asian Infrastructure Investment Bank (AIIB). 

135   Since Nixon turned toward China in the early 1970s, the United States has suffered from 
several false assumptions about China, principally that engagement with China will 
foster integration and cooperation into the U.S.-dominated world system. Preface to 
M Pillsbury, The Hundred-Year Marathon: China’s Secret Strategy to Replace America as the 
Global Superpower (Henry Holt and Co., New York, 2015).

136   This observation is attributed to Peter Dutton, and provided in personal correspondence 
to the author.
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The AIIB will fund energy, transportation and infrastructure improvements in 
Asia, but also provides China with a boost in its soft power image.137

In September 2016, President Obama stated that the United States and 
China would be partners so long as Beijing works within international rules 
and norms. If China operates outside of those rules, however, President Obama 
warned that Beijing would face “consequences”.138 Although there has been 
considerable speculation that Trump may pull back from the Asia pivot, the 
opposite is actually more likely when it comes to China. Before the Presidential 
election, Trump stated that 

[The United States has] rebuilt China, and yet they will go in the South 
China Sea and build a military fortress the likes of which perhaps the 
world has not seen…. Amazing, actually. They do that, and they do that 
at will because they have no respect for our president and they have no 
respect for our country.139 

These remarks presage a tougher stand against China by the new administration.
The negotiation of the bilateral agreements with the United States for naviga-

tional safety emerged from this strategic milieu, and brings both peril and prom-
ise. On the one hand, China is clearly intent on adaptation and even revision of 
the existing order of freedom of the seas that has persisted for the past five hun-
dred years. On the other hand, however, in the words frequently (but wrongly) 
attributed to Sir Winston Churchill, “jaw-jaw” is always better than “war-war”.140

137   ‘France and Germany join UK in Asia bank membership’ (17 March 2015) BBC News, avail-
able at http://www.bbc.com/news/business-31921011; ‘UK support for China-backed Asia 
bank prompts US concern’ (13 March 2015) BBC News, available at http://www.bbc.com/
news/world-australia-31864877.

138   J Miks, ‘Obama: Consequences if China violates rules and norms’ (4 September 2016) 
CNN.com, available at http://www.cnn.com/2016/09/04/us/obama-china-response- 
zakaria-interview-miks/

139   ‘Transcript: Donald Trump expounds on his foreign policy views’ (26 March 2016) The 
New York Times, available at http://www.nytimes.com/2016/03/27/us/politics/donald-
trump-transcript.html?_r=0.

140   WH Lawrence, ‘Churchill urges patience in coping with Red dangers’ (27 June 1954) 
The New York Times; W Trohan, ‘‘Vigilance and Time’ asked by Churchill’ (27 June 1954) 
Chicago Daily Tribune, at p. 1. But cf. M Gilbert, Winston S. Churchill, Volume 8: Never 
Despair, 1945–1965 (Heinemann, London, 1988) 1004: “Churchill then told the American 
legislators … that conferences … were vitally important, that meeting jaw to jaw is bet-
ter than war”. Ibid., at p. 1005, note 1: “On 30 January 1958 Harold Macmillan, speaking in 
Canberra, echoed Churchill’s words with the phrase (frequently but wrongly attributed to 
Churchill himself), ‘jaw, jaw is better than war, war.’ ”
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